Appeal 24/26
I

THE COMPLAINTS BOARD OF THE EUROPEAN SCHOOLS

(15t section)

Decision of 30 August 2024

In the case registered with the Complaints Board registrar under No 24/26,
concerning an appeal submitted on 9 May 2024 by Mr GGG
and Ms I 202inst the decision of the Central Enrolment
Authority of 25 April 2024, which offered their son |l 2 r!ace in the third
year of the primary cycle, in the Greek language section of the Brussels |

European School — Berkendael site,

the Complaints Board of the European Schools, 15t section, consisting of:

- Eduardo Menéndez Rexach, Chairman of the Complaints Board, rapporteur,
- Pietro Manzini, member,

- Mark Ronayne, member,

assisted by Ms Nathalie Peigneur, registrar, and Mr Thomas van de Werve

d’'Immerseel, legal assistant,

in view of the written observations submitted by Mr | 2d
Ms I (hc applicants, on the one hand and by Mr Marc

Snoeck and Ms Deborah Rummens, for the European Schools, on the other
hand,



having heard, at the public hearing of 18 July 2024, the report of Mr Menéndez,
the oral observations of Mr |l 2ssisted by Mr Nikolaos Korogiannakis,
and of the Secretary-General and Mr Snoeck and Ms Rummens for the
European Schools on the other hand,

on 30 August 2024, issued the decision whose reasons and instrument are set

out below.

Facts underlying the dispute

During the first enrolment phase, the applicants submitted an enrolment
application for their son |llll. for the third year of the primary cycle in the
Greek language section of the Brussels Il European School.

They did not invoke particular circumstances within the meaning of Article 8.5.
of the Policy on Enrolment for the 2024—-2025 school year (hereinafter the PE),

nor did they request the application of any priority criterion.

In a decision dated 25 April 2024, the Central Enrolment Authority for the
Brussels European Schools (hereinafter the CEA) offered the pupil a place in

the Greek language section of the Brussels | European School — Berkendael



site, in the third year of the primary cycle.

This is the decision contested by this appeal.

Conclusions of the parties

In their application, the applicants request a review of the decision of the CEA
and a place for their son at the Brussels Il ES, with the application of a priority

criterion based on the child’s diagnosis.

The defendant party concludes that the Complaints Board should:

‘Pronounce the appeal partially inadmissible and in any case unfounded, reject
the applicants and order them to pay all of the costs of the case, namely
compensation for the procedure, assessed ex aequo et bono at EUR 800'.

The parties’ pleas and arguments

In support of their appeal, the applicants request, in the child’s interests, that
they not be sanctioned for inadvertently having failed to mention on the
enrolment form the priority criterion based on the diagnosis of ‘Pervasive
Developmental Disorder’ (F84), which would be significantly aggravated if their
son had to use public transport. In order to ensure the pupil’s positive personal
and academic development, this diagnosis requires appropriate treatment to

mitigate the unacceptable consequences resulting from strict application of the



rules of the PE.

They add that the pupil’s mother has to remain in Greece for professional
reasons and that the father is alone to take care of the child and accompany

him to the ‘after school childcare center’ (kindergarten) close to their home.

In their memorandum in reply, the European Schools consider the appeal to
be inadmissible ‘ratione materiae’ in that, under Article 27 of the Convention
defining the Statute of the European Schools, the Complaints Board may only
be seized of applications for the annulment of an administrative act;
consequently, the appeal is only admissible to the strict extent that it seeks
annulment of the decision issued by the CEA on 25 April 2024.

Concerning the merits, the European Schools argue the inadmissibility of the
factual information newly invoked by the applicants, namely the fact that the
long journeys on public transport could be harmful regarding the pupil’s
medical condition, as well as the documents submitted in support of the
request; this information should have been invoked upon submission of the
enrolment application (Article 8.5.2 of the PE and Article 50a of the General

Rules of the European Schools in particular).

It is not disputed that the applicants did not request the application of a priority
criterion and did not — logically — submit any document in support of such a
request; it is true that on 14 March 2024, they sent the director of the Brussels
Il ES an email requesting the benefit of a priority criterion and presenting the
circumstances characterising the child’s situation. The director referred them
to the relevant provisions of the PE and invited them to contact the CEA; on



16 April 2024, after the CEA meeting, they sent her a reasoned request for
priority, but the supporting documents were only submitted in the context of

this contentious appeal.

In conclusion, as the circumstances relating to the child’s condition were not
brought to the attention of the CEA, the legality of the contested decision of
25 April 2024 cannot be called into question on this basis (Article 8.5.7 of the
PE).

Secondarily, the European Schools argue that the nature of the circumstances
invoked is not such as to warrant a priority criterion for the pupil, as they
actually relate to the organisation of the journeys rather than to the treatment
of the pupil’'s medical condition. None of the exhibits produced in support of
the appeal serves to demonstrate that educating the pupil at the Brussels Il
European School would constitute an essential measure for the treatment of
the condition from which the person concerned suffers, within the meaning of
Article 8.5.4. of the PE, or that the pupil’s situation requires appropriate
treatment to mitigate the unacceptable consequences of his being educated at
the Brussels | European School — Berkendael site, within the meaning of
Article 8.5.2. of the PE.

Furthermore, Article 8.5.3. of the PE excludes from the list of relevant
circumstances single-parent families and constraints resulting from the
performance of the professional activities of the legal representative or legal

representatives.



In their response, the applicants maintain their initial claims by responding to
the arguments expounded by the European Schools and insist, in essence, on

the following:

- Abuse of power on the part of the Schools administration, which insists that
emails were not answered promptly, without having indicated the time
frame for doing so or having considered the pupil’s particular situation;

- The ES memorandum in reply was initially in French, a language of which
they have a limited grasp; they did not receive the text in English until a
week later but the deadline was only extended upon their request;

- The principle of good administration was disregarded in that, having
indicated in the contested decision that it was possible to submit a
contentious appeal, the ES maintain that the Complaints Board has no

jurisdiction;

Lastly, the applicants ask not to be ordered to pay the costs claimed by the

Schools.

Assessment of the Complaints Board

Regarding admissibility,

Article 27 of the Convention defining the Statute of the European Schools
recognises the jurisdiction of the Complaints Board and distinguishes,
according to a traditional classification of contentious appeals, between

appeals for annulment of an action raising grievance and appeals under



unlimited jurisdiction, where the dispute is of a financial character.

As the Complaints Board has declared (Appeal 06/08), ‘The notion of
“unlimited jurisdiction”, particular to disputes of a financial character, does not
affect this finding but simply means that, while it is not competent to rule on
such disputes, the Complaints Board has the power not only to annul the
contested action but also to reform it or to order other measures such as

compensation of the applicant party by the defendant party’.

This appeal falls into the first category, where the power of the Board is limited
to checking the legality of the contested action, without being able to adopt
measures such as those requested, namely enrolment of the pupil at a
Brussels School. This does not run contrary to the principle of good

administration invoked in the reply.

Thus, as the defendant party correctly observed, the Complaints Board is not
competent to reform the decisions of the Schools or to issue injunctions;
however, the Chamber’s decision to cancel an action by the Board brings with
it the obligation for the Schools to take into account the consequences of this
annulment on the applicant’s subjective situation, according to Board case law
that is already old: Appeal 07/06:

‘11. Concerning the scope of this decision, which the applicants request be
expressed clearly in the sense of obliging the defendant to enrol their son ...
at the Brussels Ill School, Article 27, 2. of the Convention defining the Statute
of the European Schools attributes sole jurisdiction to the Complaints Board
only in cases of a financial nature, which is not the case with this appeal, for
which reason the annulment of the contested act is hot accompanied by the
declaration of the court; however, the execution of this decision on the part of
the defendant Schools must respect the content and interpretation of the
standards thereby made and act accordingly, such that satisfactory
consideration be given of the subjective legal situation affected by the act
being annulled, which decision will necessarily have the consequence of the
child being enrolled at the Brussels Ill School, given the reasons underlying



this decision.’

This being said, the partial inadmissibility of the appeal raised by the Schools
is accepted.

Concerning the merits,

10.

The applicants have recognised that they have not invoked any particular
priority circumstance. On the enrolment form, in the ‘Special priority criteria’
section, they answered ‘no’ to all of the questions concerning the application
of particular circumstances to their enrolment application, including the

circumstances set out in Article 8.5 of the PE.

This provision establishes precise conditions of procedure and grounds for
benefiting from these circumstances. Among the former, Article 8.5.2. of the
PE requires that the particular priority criterion be invoked upon submission of
the application and that the circumstances be set out in a clear and concise
statement of the facts, to which should be attached all of the supporting

documents appended to the online enrolment application form (Article 8.5.5.).

The consequence of non-observance of these conditions is determined in
Article 8.5.7.: ‘information and documents communicated after submission of
the application for enrolment will automatically be disregarded in considering
the application, even though they might relate to a situation occurring prior to
the submission of the enrolment application or to its handling by the CEA'.

The basic conditions require the existence of a given situation that ‘requires

appropriate treatment to mitigate the unacceptable consequences that the



rules of this Policy would otherwise have had’ (Article 8.5.2.).

In particular, ‘Any medical complaints from which the child, or one of the people
involved in his/her care on a daily basis, might suffer will be taken into
consideration only in so far as evidence is provided that the child’s attendance
at the school/site designated is an essential measure for the treatment of the

condition from which the person concerned suffers’ (Article 8.5.4.).

11.

None of these conditions has been met in this case. The documents in the
case file show that the applicants did not invoke any particular circumstances
on the enrolment form and did not request any particular priority criterion. This
application was made, without submitting the evidential documents in support
of it, on 14 March 2024 to the Director of the Brussels Il European School.

Among the documents submitted in support of the contentious appeal, is some
medical information on the state of the child, dated 12 September 2023 —

therefore prior to the enrolment application submitted in January 2024.

In any case, one cannot deduce from these attestations and medical
information that the child’s education at EEB Il would be ‘an essential measure
for the treatment of the condition’ from which the child suffers, within the
meaning of Article 8.5.4 of the PE.

It follows from all of these considerations that this appeal should be rejected
as unfounded.
12.



The applicants also argue that the child’s interest should take precedence over

the rules of procedure and content applicable to the priority criteria.

Although these criteria have been established to make it possible to correct
the inequalities that can arise in particular cases, and thus respect the
principles of equality of treatment and non-discrimination, it is no less true that
the rules of procedure and grounds that must be observed in order to invoke
these criteria also guarantee the equality of treatment of all those applying for
a place at the Brussels European Schools.

As one can read in the Preamble to the PE, the Schools, “.. face considerable
difficulties in terms of accommodation capacity’, in a context of increasing
school populations and insufficient infrastructure available at these Brussels
Schools. In order to ensure that these Schools are well organised, it was
necessary to create precise enrolment rules, which are collectively set out in

the annual Enrolment Policy.

These rules are not rigid, formal or unreasonable, in that they require priority
criteria to be invoked on the enrolment form and at the moment of submission
of the enrolment request; they enable the CEA to manage the number of
places available at each school, in each cycle and language section and in
each enrolment phase, in order to optimise the management of the enrolment

applications of all parents concerned.

Although it may sometimes be difficult to understand these rules as expressed
on the enrolment form and although it may sometimes be difficult to reply to
the various requests or questions posed on this form, it should be stated that
there is an information service available to users — which service the applicants

did not use.

10



13.

Finally, the argument based on the distance between the family home and the
allocated school, the difficulty of organising the journeys and the applicant’s
single parent situation, given the applicant’s new professional commitments,

are particular circumstances excluded by Article 8.5.3. a) and g) of the PE.

Concerning the legal and other costs,

14.

Article 27 of the Rules of Procedure states: ‘The unsuccessful party shall be
ordered to pay the legal and other costs of the case if they have been applied
for by the other party. However, if the particular circumstances of the case so
warrant, the Complaints Board may order the latter party to pay the legal and
other costs, or may order that they be shared between the parties ... If costs

are not claimed, the parties shall bear their own costs.’

It follows from these provisions, which are in fact quite similar to those in force
before most national or international courts, that the unsuccessful party must,
in principle, bear the legal and other costs of the case. However, these
provisions allow the Complaints Board to assess the conditions under which

they should be applied on a case-by-case basis.

Pursuant to these provisions, and in view of the applicant’s conclusions, it

should be declared that each party should bear its own costs.
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FOR THESE REASONS, the Complaints Board of the European Schools

HEREBY DECIDES

Atticle 1: the appeal of Ms NG 2nd M I

registered under number 24/26, is hereby rejected.

Article 2: Each party shall bear its own costs.

Article 3: The parties shall be notified of this decision in accordance with the

conditions provided for in Articles 26 and 28 of the Rules of Procedure.

E. Menéndez Rexach P. Manzini M. Ronayne

Brussels, 30 August 2024

Original version: FR

For the registry,

Nathalie Peigneur
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